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51 Filed Mar 14 1950 Harry M. Hull,. Clerk 
Petition for Writ of Habeas Corpus 

The petition of Heinrich “Hank* Stumpf, Jr. shows 
unto the Court the following: 

That he is a citizen of the United States, and is at the 
present time unlawfully restrained of his liberty by and 
in the person of the United States Marshal, W. Bruce 
Matthews, or Superintendent of the Washington Asylum 
and JaiL 

That your petitioner was arrested by members of the 
Metropolitan Police Department, Washington, D. C. on 
the 11th day of February, 1950. That your petitioner 
was arrested by said members of the Metropolitan Police 
Department on a warrant charging the petitioner as 
being a fugitive from justice by the State of Virginia 
by having committed the crime of forgery, which your 
petitioner denies. 

That your petitioner has been accorded in the District 
of Columbia an extradition hearing and as a result of 
an order of the Chief Judge of the District Court of the 
United States for the District of Columbia, he has been 
ordered removed to the State of Virginia. 

Petitioner says that he cannot, under existing law, be 
returned against his will to the State of Virginia inas¬ 
much as he is not a fugitive from justice and can estab¬ 
lish this by competent evidence. Petitioner further says 
that he has committed no crime in the State of Virginia 
or in any other jurisdiction. 

WHEREFORE, your petitioner prays that a Writ of 
Habeas Corpus issue from this Court, directed to the 
Honorable W. Bruce Matthews, United States Marshal, 
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or to the Superintendent of the Washington Asy- 

52 lum and Jail, commanding them, or either of them, 
to produce the body of your petitioner before this 

Court on a day, and at an hour to be named in said Writ, 
in order that the legality of your petitioner’s detention 
may be inquired into. 

And for such other and further relief as the circum¬ 
stances of the hearing may require, and to this Court 
may seem just and proper. 

• • • • 

53 Filed Apr 4 1950 Harry M. Hull, Clerk 

Answer to Petition for Writ of Habeas Carpus 

. * . > * 

Comes now the respondent, W. Bruce Matthews, United 
State Marshal, and for return and answer to the petition 
for a writ of habeas corpus issued herein, admits, denies, 
and alleges as follows: 

L Respondent admits that the petitioner was placed 
in his custody on March 14, 1950, on an order to surren¬ 
der signed by Chief Judge Laws, requisition No. 988, 
entitled the State of Virginia v. Heinrich “Hank” 
Stumpf, Jr. 

2. Respondent admits that the petitioner was ar¬ 
rested by members of the Metropolitan Police Depart¬ 
ment, Washington, D. C., on February 11, 1950, as a 
fugitive from justice from the State of Virginia. 

3. Respondent admits the allegations contained in 
paragraph 2. 

4. Respondent avers that the petitioner is a fugitive 
from justice from the State of Virginia, as set forth in 
the requisition papers from the Governor of the State 
of Virginia, dated February 27, 1950. 
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WHEREFORE, having fully answered the said peti¬ 
tion, respondent prays that the petition be dismissed, 
the writ discharged, and the petitioner remanded to the 
custody of the respondent 

/s/ W. Bruce Matthews 
W. Bruce Matthews 
United States Marshal 

•" • • • 

55 Filed Apr 5 1950 Harry M. Hull, Clerk 

Order Dismissing Petition and Discharging Writ 

This cause coming on for hearing this 5th day of 
April, 1950, upon the petition for a writ of habeas corpus, 
the return and answer thereto, the evidence adduced in 
open Court, and the Court’s findings of fact and con¬ 
clusions of law, it is by the Court, this 5 day of April, 
1950, 

ORDERED, That the petition be dismissed, the writ 
discharged, and the petitioner remanded to the custody 
of the respondent. The defendant may be released on 
bond of $1000 pending appeal. 

/s/ Alexander Holtzoff 
Judge 

» • • • 
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63 Filed Aug 8 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HEINRICH STUMPF, JR. 


vs. 


W. BRUCE MATTHEWS 
Habeas Corpus No. 3633. 

Order 

Upon consideration of the motion of the parties hereto 
and by consent of the parties hereto, that certified copies 
of the extradition papers in the above-entitled cause be 
forwarded by the Clerk of this Court to the United States 
Court of Appeals for the District of Columbia, to be 
made a part of the Record on Appeal in the above-en¬ 
titled cause, It is this 8th day of Aug., 1950 

ORDERED by the Court that the motion be, and it is 
hereby, granted. 

/s/ Bumita Shelton Matthews 
Judge 

Consented to: 

/&/ Stafford R. Grady 

Assistant United States Attorney 
/s/ M. Edward Buckley, Jr. 

M. Edward Buckley, Jr. 

Attorney for Petitioner. 

• • • • 
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65 Filed Mar 14 1950 Harry M. Hull, Clerk 

COMMONWEALTH OF VIRGINIA 
Executive Department 

The Governor of the State of Virginia, to the Chief 
Judge of the United States Court for the District of 
Columbia. 

Whereas, It appears by application, copy of indictment, 
etc. which is hereunto annexed and which I certify to be 
authentic and duly authenticated in accordance with the 
laws of this State, that Heinrich (Hank) Stumpf, Jr. 
stands charged with the crime of forgery which I certify 
to be a crime under the laws of this State committed in 
the County of Pulaski in this State, and it having been 
represented to me that he has fled from the justice of 
this State and may have taken refuge in the District of 
Columbia 

Now, therefore, pursuant to the provisions of the Con¬ 
stitution and the Laws of the United States in such case 
made and provided, I do hereby require that the said 
Heinrich (Hank) Stumpf, Jr. be apprehended and deliv¬ 
ered to A. R. Cline who is hereby authorized to receive 
and convey him to the State of Virginia, there to be dealt 
with according to Law. 

In Witness Whereof, I have hereunto signed my name 
and affixed the Great Seal of the Commonwealth at the 
Capitol in the City of Richmond this 27th day of Febru¬ 
ary in the year of our Lord, one thousand nine hundred 
and fifty and in the 174th year of the Commonwealth 

By the Governor /s/ John T. Battle 

Signature illegible 

Secretary of the Commonwealth 
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66 COMMONWEALTH OF VIRGINIA ) 

) to~wit i 

COUNTY OF PULASKI ) 

To the Chief Judge of the United States District Court 
for the District of Columbia: 

I, Alton L Crowell, Attorney for the Commonwealth 
for the County of Pulaski, do hereby respectfully re¬ 
quest that a requisition be issued for the return of 
HEINRICH (HANK) STUMPF, JR., who is now in the 
District of Columbia, and is charged with forgery in 
the said County of Pulaski, as shown by indictment 
found against him on the 14th day of November, 1949, 
by the Grand Jurors of the Commonwealth of Virginia 
in and for the body of the County of Pulaski, which in¬ 
dictment is now pending against him and with being a 
fugitive from justice, and that you empower A. R. CLINE 
in due form as an authorized agent, to receive and re¬ 
turn the said HEINRICH (HANK) STUMPF, JR. to 
the State of Virginia. 

In support of the said application I do hereby certify 
that: 

(1) The full name of the fugitive for whom extradi¬ 
tion is asked is HEINRICH (HANK) STUMPF, JR.; 

(2) In my opinion, the ends of public justice require 
that the said fugitive be brought to this state for trial, 
at the public expense; 

(3) In my opinion, I have sufficient evidence to secure 
the conviction of the said fugitive; 

(4) The name of the agent proposed to receive and 
return to Virginia the said fugitive is A. R. CLINE; the 
proposed agent is a proper person and has no pri¬ 
vate interest in the arrest of the said fugitive; 

67 (5) No other application has been made for a 
requisition for the said fugitive growing out of 

the same transaction herein alleged; 
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(6) The said fugitive is not known to be under either 
civil or criminal arrest in the District of Columbia, ex¬ 
cept as otherwise herein set forth; 

(7) This application is not made for the purpose of 
enforcing the collection of a debt, or of removing the 
alleged fugitive to a foreign jurisdiction with a view 
there to serve him with civil process, or for any private 
purpose whatever, and if the requisition applied for be 
granted, the criminal proceedings shall not be used for 
any of the said objects; 

(8) The nature of the crime with which the said fugi¬ 
tive is charged is forgery; this crime is defined and pun¬ 
ishment therefor prescribed by Section 18-26 of the Code 
of Virginia (1950). 

(9) There has been no delay in making this applica¬ 
tion; 

(10) The said fugitive is now under arrest in the 
District of Columbia and is being held by Metropolitan 
Police authorities of the District of Columbia at Wash¬ 
ington, D. C., for the crime herein alleged to have been 
committed by him; according to the information fur¬ 
nished me by Robert S. Bryant of the Metropolitan Po¬ 
lice Department of the District of Columbia. 

Respectfully submitted this 24th day of February, 1950. 

/s/ A. L Crowed 
Alton L Crowell 
Attorney for the Common¬ 
wealth 

County of Pulaski, Virginia 

• • • • 

70 In the Circuit Court of Pulaski County, 
Virginia: 

Commonwealth of Virginia 
County of Pulaski, to-wit: 
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The GRAND JURORS of the COMMONWEALTH OF 
VIRGINIA, in and for the body of the COUNTY of 
PULASKI, and now attending its Circuit Court at the 
NOVEMBER TERM, 1949, upon their oaths, do present 

that HEINRICH (HANK) STUMPF on the_day 

of October, 1949, in the said County of Pulaski, did 
then and there unlawfully and feloniously forge a certain 
writing on paper, commonly called a check or warrant 
of the following tenor, purport and effect, to-wit: 

“Invoices MILLER & BRADLEY 

No. 5671 

Wal logs 112 34 Veneer Logs and Lumber 

Abingdon, Va-10/6/49._194 

Pay to the Order 

| 

Deductions of_H. Stumpf._ $112.34 

One Twelve & 34/100._Dollars 

Payable Thru 
Washington County 
National Bank 
68-203 

Abington, Virginia 
Miller & Bradley 
By A. M. Bradley” 

71 and on the back thereof, as follows: 

“Hank Stumpf 

For Deposit Only j 

THE KROGER CO. R-67 
PULASKI, VA.” 

i 

to the prejudice of another’s right, and with intent, then 
and there, unlawfully and feloniously to defraud, against 
the peace and dignity of the Commonwealth. 
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SECOND COUNT: 

And the grand jurors aforesaid, upon their oaths afore¬ 
said do farther present that the said HEINRICH 

(HANK) STUMPF on the_day of October, 1049, in 

the said County of Pulaski, then and there having in his 
possession a certain forged writing on paper, commonly 
called a check or warrant, of the following tenor, purport 
and effect, to-wit: 

“Invoices $ MILLER & BRADLEY 

No. 5671 

Wal logs 112 34 Yeneer Logs and Lumber 

Abingdon, Va_10/ 6/49_194 

Pay to the 

Order of_$112.34 

Deductions One Twelve & 34/100_Dollars 

Payable Thru 
Washington County 
National Bank 
68-208 

Abington, Virginia 
Miller & Bradley 
By A. M. Bradley” 

72 and on the back thereof, as follows: 

“Hank Stumpf 
For Deposit Only 
THE KROGER CO.—R-67 
PULASKI, VA.” 

did then and there in the County aforesaid, on the day 
and year aforesaid, the said forged writing on paper 
as aforesaid, then and there unlawfully and feloniously 
utter and attempt to employ as true, he, the said HEIN- 
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RICH (HANK) STUMPF then and there well knowing 
the said forged writing on paper, commonly called a 
check, to be then and there forged, to the prejudice of 
another’s right, with intent then and there, unlawfully 
and feloniously, to defraud, against the peace and dig¬ 
nity of the Commonwealth. 

Upon the evidence of A. Mack Bradley and other, 
witnesses sworn and sent to the grand jury to give evi¬ 
dence. 

73 and on the back thereof: 

Commonwealth of Virginia, 

Plaintiff 
Indictment 
for a 1 
Felony 
(Forgery) 

Heinrich (Hank) Stumpf 
Defendant(x) 

November Term, 1949 
November 14, 1949 
A true bill: 

(Sgd.) H. H. Eggert, 

Foreman. 

Alton I. Crowell 
Attorney for the Commonwealth 
Pulaski County, Virginia 

74 COMMONWEALTH OF VIRGINIA ) 

) to-wit: 

COUNTY OF PULASKI ) 

I, J. N. Bosang, Clerk of the Circuit Court of the 
County of Pulaski, in the Commonwealth of Virginia, do 
hereby certify that the indictment hereto attached is a 
true and correct copy of an indictment against HEIN- 
RICH (HANK) STUMPF, sometimes known as 
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“HANK” STUMPF, found to be a true bill on the 
14th day of November, 1949, by the Grand Jurors of the 
Commonwealth of Virginia, in and for the body of the 
County of Pulaski, attending the said Circuit Court of 
the said County, and that the said indictment is now 
pending against the said HEINRICH (HANK) 
STUMPF. 

In testimony whereof I have hereunto set my hand 
and affixed the seal of the said court at my office, this 
24th day of February, 1950. 

/s/ J. N. Bosang 
J. N. Bosang 

Clerk of the Circuit Court 
of the County of Pulaski, 
Virginia 

(SEAL OF COURT) 

• • • • 

1 Filed Aug 2 1950 Harry M. Hull, Clerk 

Wednesday, April 5, 1950. 

The above-entitled case came on for trial at 12:15 
o’clock, a.m., Wednesday, April 5, 1950, before the HON¬ 
ORABLE ALEXANDER HOLTZOFF, Judge, United 
States District Court for the District of Columbia, in 
the Courthouse, Washington, D. C. 

APPEARANCES: 

For the plaintiff: 

M. EDWARD BUCKLEY, ESQ. 

For the defendant: 

JOHN J. O’LEARY, Ass’t. U. S. Attorney. 


\ 
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Proceedings 

2 MR. BUCKLEY: May it please the Court, this 
is a petition for a writ of habeas corpus. The 

petitioner was arrested here in the District of Columbia 
on a warrant charging him with forgery. The warrant 
was issued by the magistrate of Pulaski County, State 
of Virginia, setting forth, or alleging that the defendant 
forged a check. 

The check was alleged to have been made payable to 
one H. Stumpf in the sum of $12.34, and the petitioner 
here, Mr. Heinrich Stumpf, is alleged to have forged the 
check by raising it from $12.34 to $112.34. 

As I said, the petitioner was arrested here on a war¬ 
rant from Pulaski County, Virginia, and he was afforded 
a hearing before Chief Judge Laws in the District Court 
here, at which time the petitioner raised an objection to 
the indictment which was forwarded here with the requi¬ 
sition for extradition or removal proceedings. 

The purported indictment reads as follows: 

1 ‘In the Circuit Court of Pulaski County, Virginia, 
Commonwealth of Virginia, County of Pulaski, to wit, 

“The Grand Jurors of the Commonwealth of Virginia 
in and for the body of the County of Pulaski and now 
attending the Circuit Court at the November term, 1949, 
upon oath present that Heinrich (Hank) Stumpf on the 
. . .” blank date—there is no date in here—. . of 
October, 1949 . . —this is the first count—. . 

3 did then and there unlawfully and feloniously 
forge a certain writing and paper commonly called 

a check or warrant of the following tenor, to wit . . 

And then they attempt to set out the instrument it¬ 
self. 

It says on the back thereof as follows, endorsed Hein¬ 
rich Stumpf; the payee is H. Stumpf, and it is endorsed 
Hank Stumpf for deposit only to the Kroger Company, 
R-67 Pulaski County; to the prejudice of other rights 
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and with intent then and there, unlawful influence to 
defrand the peace and dignity of the Commonwealth. 

The second count reads as follows: 

And the Grand Jurors as follows, npon their oath 
aforesaid do further present that the said Heinrich 
(Hank) Stumpf on the (blank date) of October—no date 
in there again—1949, in the said County of Pulaski, 
having then and there in his possession certain forged 
writing on paper, commonly called a check, to wit—and 
then they attempt to set out the instrument, and this 
particular instrument says, “Pay to the order of 
(blank).” There is no payee’s name at all on this check, 
the second count. 

It says then and there in the county aforesaid, in the 
day and year aforesaid. There is no date in either of 
the counts. 

THE COURT: There is a month, October 1949. 

MR. BUCKLEY: Yes, but this being an extra- 
4 dition hearing the defendant certainly is entitled 
to know what date, because at the hearing there 
was no one there who placed him in the State of Vir¬ 
ginia on the date the check was issued or any date sub¬ 
sequent to the date the check was issued. 

They had him there the day before the check was 
issued and in the extradition hearing he is certainly en¬ 
titled to know when the offense was committed so that 
from some evidence it can be shown he was in the state 
at the time the offense was committed. 

THE COURT: Suppose this indictment read that in 
the month of October, 1949, the defendant did so and so, 
wouldn’t that be sufficient? 

MR. BUCKLEY; No, sir, I would say where there 
is no date at all in an indictment. 

THE COURT: Suppose it just said the month of Oc¬ 
tober. That is practically what it says. Wouldn’t that 
be sufficient? 
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MR. BUCKLEY: No, sir, I would say it was not, 
because in an extradition hearing, and our Court of 
Appeals has so held, there must be evidence in a habeas 
corpus hearing that the defendant was in the state on 
the day the offense—this is not a continuing offense; 
this offense occurred on some particular day. It is not 
the particular month that he was there, it is the day the 
offense was committed. 

THE COURT: The indictment is sufficient It charges 
on or about. 

5 MR. BUCKLEY: It doesn’t say that though. 

THE COURT: What difference is there be¬ 
tween charging on or about, say, October 15, or, say, in 
the month of October 1949? 

MR. BUCKLEY: In extradition hearings— 

THE COURT: Yes, I know. 

MR. BUCKLEY: —time is of the essence. 

THE COURT: It is incumbent upon the demanding 
state to show that the defendant is a fugitive, and in 
order to show that it must appear that he was in the 
state on the date the crime was committed. 

MR. BUCKLEY: That’s right. 

THE COURT: Under this allegation wouldn’t it be 
sufficient for the demanding state to show that the de¬ 
fendant was in the demanding state some time during 
the month of October 1949? 

MR. BUCKLEY: Not according to our Court of 
Appeals. 

THE COURT: Well, I win be glad to look at the 
cases you rely on. Is that your only point here? 

MR. BUCKLEY: That is the main point here, yes, 
sir. 

THE COURT: Very well, let me see the case. You 
may proceed. 

MR. BUCKLEY: In 245 U. S.— 

THE COURT: I am very familiar with Young against 
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Matthews. I had occasion to read it recently again. 

6 MR. BUCKLEY: In Binger versus Michigan 
Police in 245 U. S. they hold that the demanding 

state must show that he was there at the time the offense 
was committed. 

THE COURT: There is no doubt about that, Mr. 
Buckley. I recognize that as the law. 

1 MR. BUCKLEY: Yes, sir. If an indictment comes 
up here with no date at all in it and at the hearing before 
Chief Justice Laws the identifying witness, the only wit¬ 
ness who testified that the defendant was in the State of 
Virginia, said the last time he saw him there was on Oc¬ 
tober the 5th, and that was prior to the issuance of the 
check. 

MR. OLEARY: If the Court please, in this proceed¬ 
ing I take it that it is incumbent upon the petitioner at 
this time to prove that he was not a fugitive. In other 
words, I take it in this proceeding the burden is upon 
him to show that he was not 
THE COURT: I think it is, because extradition war¬ 
rant having been issued, the burden is on the petitioner. 

MR. BUCKLEY: If there is no date in there, if 
Your Honor please— 

THE COURT: I get your point I want to hear the 
argument. 

MR. OLEARY: Your Honor, I take it that the 
papers at this moment are considered in proper form. 
They have been passed upon by the Government who 
made this request, and the Chief Judge. 

7 THE COURT: I think the fact that the Gov¬ 
ernment considers them in proper form does not 

bind this court. 

MR. OLEARY: No, Your Honor, not at this moment, 
but the Government of the District of Columbia found 
that those oapers were in proper order, and that is the 
reason he filed the order to surrender. So I assume at 


17 


the present time the papers are presumed to be in good 
order. 

THE COURT: I think that question is subject to 
review. That’s one of the purposes of the writ of 
habeas corpus, because extradition hearing was an ad¬ 
ministrative hearing- Now the matter is before me for 
judicial review. 

MR. O’LEARY: Your Honor, I am going to stand 
on the papers. I feel they do charge a commission of 
a crime. 

THE COURT: There is no doubt about that. What 
\ bothers the Court is that the date in the indictment is 

blank. I venture to say that that must have been an 
inadvertence, that that blank was never filled in, isn’t 
that so? 

MR. O’LEARY: Your Honor, I understand that is 
the way they plead in Virginia. 

THE COURT: To leave a blank? 

MR. O’LEARY: To prove any date in the month. 

THE COURT: Well, of course, in the common law 

* i 

you allege a specific date, but you can prove any date 
within the statute of limitations, because the allegation 
of the date is not material. 

8 MR. O’LEARY: I say that that particular 
question should be raised in the State of Virginia. 

THE COURT: Well, the sufficiency of the indictment 
certainly cannot be tested in this proceeding, provided 
the indictment tends to set forth an offense cognizable 
by the law of Virginia. 

I think I will take testimony on the question of the 
defendant being a fugitive. 

MR. BUCKLEY: If Your Honor please, it is hard 
for the defendant to proceed and say— 

THE COURT: Has the Government any witnesses to 
prove fugitivity? If it has, I suggest you may proceed 
" irrespective of the technical burden of proof. 
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MB. O’LEARY: Mr. Brown, take the stand please. 
Thereupon— 

R. I. Brown 

was called as a witness, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
BY MR. O’LEARY: 

Q Mr. Brown, may we have yonr full name? A R. I. 
Brown. 

Q What is your occupation? A I am an attorney at 
law. 

Q Have you another position at the moment in 
9 this hearing? A I have been appointed special 
attorney in this case by the Commonwealth. 

Q Of Virginia?' A Commonwealth of Virginia. 

THE COURT: I didnU understand you; special attor¬ 
ney of what? 

THE WITNESS: By the Commonwealth of Virginia 
in this paritcular case. I am not normally connected with 
the Commonwealth Attorney’s office. 

BY MR. O’LEARY: 

Q I will ask you if you know the petitioner here. A 
Yes, sir. 

Q How long a time, sir? A I have known him for 
about ten months, I would say. I became .acquainted 
with him in May, 1949. 

Q Where were your offices, sir? A Pulaski Office 
Building in Pulaski, Virginia. 

Q Do you know where the defendant resides? A He 
resided in Pulaski. He first resided in Ferrum, and 
then he moved to Pulaski and was making his home 
with his wife’s parents on Valley Street 

Q Directing your attention to October of 1949, can 
you tell us around the 6th or the 7th if you had 
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occasion to see the defendant or talk to the de- 

10 fendant? A May I refer to my filet 

Q Can yon answer at the moment from yonr j 
own— A Yes, sir. 

Q If you will please, first. A Mr. Stmnpf was in j 
my office on October 5th. 

Q In Pulaski, Virginia? A In Pulaski, Virginia. 

Q Go ahead, sir. A And then on about three days 
after that I talked with him on the phone, and at that i 
time— 

Q Do you know where he was talking from! A Sir? j 
Q Do you know where he was talking from! A He | 
was talking from his father-in-law’s home on Valley j 
Street in Pulaski. 

THE COURT: How do you know thatt 
THE WITNESS: That’s the number I called. 

THE COURT: You called him at that time? 

THE WITNESS: Yes, sir, I called him on the phone j 
at that number. 

THE COURT t What was the date of that? 

THE WITNESS: That was either the 7th or the 
8th. It was about three days after he was in my office. 
BY MR. O’LEARY: 

11 Q You had a phone conversation with him? A 
Yes, sir. 

Q After that phone conversation did you see or talk 
to the defendant at any time in the month of October? 
A No, sir, I did not. I called him a number of times 
after that—at least I called his place of residence sev¬ 
eral times after that and was advised that he left Pu- j 

• i 

laskL 

THE COURT: What was the purpose of those tele¬ 
phone calls? 

THE WITNESS: Mr. Stumpf had asked me to j 
handle some business for him in connection with settle¬ 
ment of some claims. 

THE COURT: Mr. Stumpf did? 
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THE WITNESS: Yes, sir. 

THE COURT: At that time? 

THE WITNESS: On October 1st Mr. Stnmpf had 
called a meeting of his creditors at my office. That 'was 
on Saturday afternoon, and he and his creditors met at 
my office, and then on October 5th he came to my office 
and had me write a letter to a Mr. William Reardon 
in regard to some money that Mr. Stnmpf had coming 
to him from Mr. Reardon. 

i__ 

THE COURT: In other words, you were counsel 
for the defendant at that time? 

THE WITNESS: No, sir. 

THE COURT: For Stumpf? 

THE WITNESS: No, sir, I hadn’t been employed 
as counsel for him. It is hard to make it clear. 

THE COURT: You were his counsel at the 
12 time on certain matters. 

THE WITNESS: He had asked the creditors 
to meet at my office without my notice or knowledge. 

MR. BUCKLEY: Just a moment. Did you say a 
moment ago— 

THE COURT: Wait just a moment, I am asking the 
questions. 

MR. BUCKLEY: I didn’t know what he was to say, 
but if he was acting as his attorney, it is privileged. 

• • • • 

13 THE COURT: As I understood it, you han¬ 
dled some legal matters for the petitioner Stumpf 
in your office early in October of 1949. 

Is that correct? 

THE WITNESS: For the creditors of the petitioner. 

THE COURT: For the creditors? 

, THE WITNESS: Yes, sir. 

THE COURT: You said previously that you had rep¬ 
resented him. 

THE WITNESS: On one occasion I prepared a cer- 
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tificate of ownership. That was the only work I ever did 
for the petitioner. 

THE COURT: How long ago was that! 

THE WITNESS: That was in June or July of last 
year. 

* • • • 

14 Cross-Examination 

BY MR. BUCKLEY: j 

Q Mr. Brown, did I understand you to say that Mr. j 
Stumpf was in your office on October 5? A That is 
correct. 

Q And after October 5, when you saw him in your j 
office, when if any other time in the future did you see 
him after October 5? A I never saw him any more j 
after October 5. 

• • • • 

Q Isn’t it a fact, Mr. Brown, when he was in your \ 
office on the 5th, he informed you that he and his wife j 
were leaving the city? A No, sir, he never called j 

15 me and told me he was leaving. 

THE COURT: Speak up, please. 

THE WITNESS: I am sorry. 

He never called me and told me he was leaving. 

• • • • 

I 

16 THE COURT: Well, I would like to inquire j 
this: 

By whom were you appointed special attorney for the j 
Commonwealth of Virginia? 

THE WITNESS: Mr. Crowell, who is the Common- i 
wealth Attorney of Pulaski County, wrote a letter to j 
Mr. O’Leary, which Mr. O’Leary has, and I think in 
that letter he referred to my coming up here as his 
assistant. 

THE COURT: Well, have you been sworn in as an 
assistant? 
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THE WITNESS: No, sir. 

THE COUBT: In other words, you have no formal 
appointment? 

THE WITNESS: No, sir, I have not 

THE COURT: Is it the practice in Virginia to desig¬ 
nate special attorneys for the Commonwealth without a 
formal appointment? 

THE WITNESS: I wouldn’t say it is the practice. 
This is the first occasion that I have filled such an assign¬ 
ment if I might call it that 

17 THE COURT: This case involves a forged 
check, does it not? 

THE WITNESS: That is right. 

THE COURT: Whose name was forged to the check? 

THE WITNESS: No, sir; the charge does not in¬ 
volve a forged check. It involves the raising of a 
check. 

THE COURT: And whose check was raised? 

THE WITNESS: Check given by Bradley A. Miller, 
lumber dealer at Abingdon, Virginia. 

THE COURT: Do you represent them? 

THE WITNESS: No, sir. 

THE COURT: Do you represent the payee of the 
check? 

THE WITNESS: No, sir. 

THE COURT: What is your interest in the matter, 
as to why you were appointed special attorney? 

THE WITNESS: I came simply because Mr. Crowell, 
the Commonwealth Attorney, could not come, and he 
asked me to come, because I was cognizant of the facts, 
and he thought it might be better for me to be here, 
rather than to send an affidavit 

i 

I did give an affidavit, which is in the file on record. 

THE COURT: How did you become cognizant of the 
facts? 

THE WITNESS: Mr. Stumpf’s visit to my office, 
and when he was in Pulaski. That is all I do know 
about the case. 
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BY MB. BUCKLEY: 

Q Mr. Brown, was that check ever paid, do 

18 yon know, by anyone? A I don’t know; no, sir. 

Q Yon don’t know;? A No, sir. 

Q Yon don’t know whether any money was ever ob¬ 
tained on the check or not? 

• • • • 

BY MB. BUCKLEY: 

Q Do yon know on what date this check is alleged to 
have been forged or raised? A May I answer it? 

THE COUBT: Yes. , 

THE WITNESS: I will answer that by say- j 

19 ing that I have a check here in my file, which j 
was turned over to me by the Commonwealth j 

Attorney, if the Conrt wants to see it. 

THE COUBT: Did yon draft the indictment in this j 
case? 

THE WITNESS: No, sir. 

THE COUBT: What is the explanation for the date | 
being left blank? 

THE WITNESS: I wouldn’t know, if yonr Honor j 
please. 

MB. BUCKLEY: If yonr Honor looks at the second j 
count, yon will see it refers there, right after the en- i 
dorsement on the second connt, it says, “Did then and 
there in the Connty aforesaid, on the day and year ! 
aforesaid”— 

THE COUBT:. I know. Frankly, it is not a well j 
drawn indictment I think all of ns will admit that. 
There was carelessness in not filling in the date, bnt j 
yon cannot expect perfection always. 

MB. BUCKLEY: Bnt when they refer in one part j 
of the indictment to the day and year aforesaid and 
the day is left blank, there mnst be some explanation. 

THE COUBT: lie sufficiency or technical sufficiency 
of the indictment is not open to consideration in this 
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type of proceeding, so long as it purports to state a 
crime. . 

MB. BUCKLEY: That is correct, sir, but in order 
for the petitioner to show he was not in the State at 
the time the offense is alleged to have been c ommi tted, 

there must be some date in there. 

• • • • 

20 MB. O’LEARY: If the Court please,— 

THE COURT: Just a moment. I will hear Mr. 

Buckley. 

MB. O’LEARY: The Statute of Limitations is a de¬ 
fense— 

THE COUBT: I said I am going to hear Mr. 
Buckley and then I will hear your reply. 

Go ahead and proceed, Mr. Buckley. 

MB. BUCKLEY: The reason I want to bring this 
case to your Honor’s attention is this: the petitioner 
here, in a writ of habeas corpus, has a right according 
to our Court of Appeals and the Supreme Court, to show 
this Court here that he was not in the State on the day 
the offense was committed. 

Now, if they don’t allege a date in that indictment* how 
can he— 

21 THE COURT: I think I get that point You 
made that point when we were discussing the mat¬ 
ter before lunch. 

MB. BUCKLEY: Yes, sir. I know, and your Honor 
knows, of course, that the Government is not bound by 
a specific date they allege in the indictment, if they can 
prove it, but they must allege some date. 

Here is an extradition case, and it says, “The reason 
question is whether the prosecution was outlawed by the 
statute of limitations. While the Government is not 
bound to prove the exact date charged in the indictment, 
that date will be accepted on questions of limitation.” 
Now, limitations do not run from the month of October 
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three years hence. It runs from three years next after 
snch offense shall have been committed. 

THE COURT: I would construe the indictment from 
the standpoint most favorable to the defendant and say 
that the statute of limitations commences to run on Octo¬ 
ber 1st. I will do that. - - 

MR. BUCKLEY: Well, If they had put October 1st 
in there, the offense could not have been committed then. 

I don’t want to be facetious about the thing. 

THE COURT: I know you are not 
MR. BUCKLEY: The defendant is entitled to his 
rights here to show— 

THE COURT: I don’t doubt your sincerity or your 
zeal. 

22 MR. BUCKLEY: He is entilted to his right j 
to show he was not in that State at the time this 
check was forged. -| 

Now, mind you, I may say this to the Court: On the 
back you will see the endorsement of Hank Stumpf, 
then lie next endorsement is “For deposit only” of tie 
Kroeger Company. ..... , j 

The defendant here did not give this check to the 
Kroeger Company. He gave it to another individual, 
whose name does not even appear on here, who the 
Kroeger Company must have taken it from the other in¬ 
dividual without making him endorse it even. So he has 
a right to show he was in the State of Virginia when 
this offense occurred. Bui unless they put some date in 
there, this man is at a loss. He cannot ask for a bill 
of particulars here. 

THE COURT: He was at no loss here at all, during 
the month of October. He has that privilege. 

MR. BUCKLEY: He was there during the month of j 
October, on two or three occasions, but his contention is 
he was not there when this check left—from the time it j 
left his hands until the time it reached that bank. 
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THE COURT: The question is not whether he was 
there when the check left his hands. 

MR. BUCKLEY: Whether he was there when the 
offense was committed. 

THE COURT: The offense, in the first count of the 
indictment, is the forging of the check. 

• • • • 

23 Woodsie Louise Stumpf 

was called as a witness for and on behalf of the peti¬ 
tioner and, haying been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

BY MR. BUCKLEY: 

Q Your full name, Mrs. Stumpf? A Woodsie Louise 
Stumpf. 

1 Q What relation, if any, are you to the petitioner? 
THE COURT: I did not get the witness’s name yet 
THE WITNESS: Woodsie Louise Stumpf. 

BY MR. BUCKLEY: 

Q What relation, if any, are you to Mr. Stumpf? A 
His wife. 

1 Q Directing your attention to the month of October 
of last year, 1949, the early part of October, were you 
and your husband in Pulaski, Virginia? A We were 
there until the 5th, to 11 o’clock at night 

24 Q 11 o’clock at night, on the 5th? A On the 
5th of October. 

Q And when did you again return to Virginia, after 
you left at 11 o’clock the night of the 5th? A The 
13th of October, at midnight, about midnight 
Q And what your occasion for returning? If you 
recall. A My daughter’s birthday was the 14th, and 
we were back for that. 
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?■. THE COURT: "What day did you return! • ‘j'.ytf* 

THE WITNESS: The 13th of October..* *rrvv^ 
**..» BY MR. BUCKLEY: :, ■. :t -jxi*jv LX1 () 

Q When you left on the 5th of October, was your 
husband with you! A Yes, he was. : 3 >.:«*.ha p : 

Q And did he return before you or did he remain 
with you until you returned for your daughter’s birth¬ 
day! : A He remained with me until we returned on 
the 13thtogether./ h: yrcodor *>•. 

Q On the 5th of October did you leave the State of 
Virginia with your husband!, , A Yes, I did. *tv’ro v .yi:' 1o \ 
r: Q And you say you did not return to the State of 
Virginia until the night of the 13th! <■{ A . That is right* 

•fll’.iffu’f J. -w' 

rt.vVt: mv! t V/? X’ftJS! 

26 ,*>< .*:/.* - Hemrkh Stmipf,-' < ff n\ [ <t , ^ 

' r: ; "a . I, t . ■*..£» .*> • -*> 

the petitioner, was called as a witness in his own behalf 

and, having been first duly swoni, n was examined and 
testified as follows: . . , -r 

<* . \ H - * * » O'l .• ■’* ■' ,t «, * ‘.At *.< ■*■'« jV, ' . r A . * 

Direct Examination . 

• * ■•• •■ M VI:... ; :v v; Ur *,> fW.S: 

BY MB. BUCKLEY: ; ; 

Q What is your foil name, Mr. Stumpf! v A Onixqr 
birth certificate my full name is Heinrich Johann Carlo 

•‘s’’ , ^ cJ 

Stumpf. I legally sign my name as either Heinrich or 
Hank, because it is much easier for the American people 
to understand! 

Q Mr. Stumpf, directing your attention to the month 
of October of last year, particularly the early part, 
27 were you in the State of Virginia on the 4th and 
. 5th of October of 1949T A 'I. •was. ,' "J- r ' r '{ 

Q And did there come a time when you left the State 
of Virginia! A I did 

Q And when was that! A I left at 11 o’clock on 
the night of October 5. 


- * i** 1 ' 
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Q And who was with yon, if anyone, when yon left? 
A My wife, who came to Washington here with me. 

Q Did yonr wife remain here with yon in Washing¬ 
ton? A! She did. 

Q And when did yon retnm to Virginia? A On the 
night of the 13th. 

Q Did yonr wife retnm with yon? A That is right. 

Q Now, yon heard Mr. Brown say that he called yon 
on the phone at yonr mother-in-law’s some three or fonr 
days after yon were in his office on the day of the 5th 
of October? A That is right, I heard him say that 

Q Did he talk to yon on the phone three or fonr 
days after the 5th of October at yonr mother-in-law’s, 
in Pnlaski, Virginia? A No. These were the circum¬ 
stances: When I arrived back in Pulaski, my mother-in- 
law told me that Mr. Brown had called on several occa¬ 
sions, and I called him the next day and 
28 spoke with him. 

Q When would that be, now? A That would 
have been on the 14th, when I spoke with him. 

Q And after the 14th did there come a time when 
Mr. Brown called yon at yonr mother-in-law’s again? 
A Not to my knowledge. 

Q But when yon talked to him from yonr mother-in- 
law’s, yon called him; is that correct? A That is right, 
because he had called there several times. 

Q Now, Mr. Stumpf, this paritcnlar check in question, 
did yon yourself cash this check at the Kroeger Com¬ 
pany? A No. 

Q Did yon give it to some other individual? A I 
did. I gave it to one of my employees. 

Q And on the endorsement as set forth in the indict¬ 
ment, does that employee’s name appear in the endorse¬ 
ment, even? A It does not. 

* • • • 
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29 

i 

THE COURT: Well, this is not much of a j 
forgery. The 'written part of the check says “one j 
twelve and 34/100”. 

It is only in the figures that the “112” appears. I do 
not see how anybody could mistake it as a check for 
$112. The amount written in, in words, is one twelve. 
Certainly that does not mean (me hundred and twelve.; 

MR. O’LEARY: Your Honor, a Virginia jury might 

convict a man on that check. 

• • • ♦ . . - f . 

THE COURT: Now, what does the State of Virginia 
contend as to when the crime was committed! v . ' ■ I 
You see, we are consuming a lot of unnecessary 
33 time here because the indictment is defective in j 
leaving the date blank. If the indictment had been 
properly drawn—and I am not critical of the Virginia 
authorities, because we all make mistakes sometimes— j 
but if this indictment had been properly drawn, why, we j 
would not have to spend any time at all on this. 

What is the contention of the prosecuting authorities 
in Virginia as to when this crime was committed! 

MR. O’LEARY: On the 6th, sir. 

THE COURT: On the 6th? , . 

MR. O’LEARY: On the 6th, and deposited in the L 
Pulaski Bank on the 7th. ■ i ^ ! 

THE COURT: Now, the first count charges forgery, j 
and the second count charges uttering. 

What is the contention of the Virginia authorities as j 
to when the crime charged in the first count was com- j 
mitted? ■ j 

MR 0 ’LEARY: The 6th, sir. 

THE COURT: And the second count! ; - 

MR. O’LEARY: I take it the same day; sir. They 
can show that that check appeared in the Pulaski Bank- 
on the 7th. .. •:/ . ,v,I 

THE COURT: Yes. In other words, die alleged ! 
forgery took place on the 6th of October! 
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MR. O’LEARY: Yes, your Honor, and the check “was 
cashed the same day in a grocery store and appeared 
in the Pulaski National Bank, I believe, the next day, 
deposited by the Kroeger Company. 

34 THE COURT: Mr. Brown testified that the 
petitioner was in his office on October 6. 

MR. O’LEARY: On the 5th, sir. 

THE COURT: While the petitioner claims he left 
Pulaski the night before. 

MR. O’LEARY: Yes, sir. 

Mr. Brown also testified he had a telephone conversa¬ 
tion with him, either Friday or Saturday, the 8th. 

MR. BUCKLEY: The petitioner said he left town 
the night of the day he was in Mr. Brown’s office. He 
was at Mr. Brown’s the 5th, during the day, and he left 
the city that night of the 5th. - 

THE COURT: Yes, but Mr. Brown testified that the 
petitioner was in Mr. Brown’s office on the 6th, didn’t 
he? ■' \ 

MR. BROWN: No, sir, on the 5th, if your. Honor 
please. 

MR. O’LEARY: On the 5th. And the phone conver¬ 
sation was with him two or three days later, sir? 

THE COURT: Then your whole proof of fugitivity 
depends upon the phone conversation? 

MR. O’LEARY: Yes, sir. 

THE COURT: I would like to have Mr. Brown re¬ 
sume the stand. . - 

(Thereupon Mr. R. L Brown resumed the witness 
stand.) . ' • 

THE COURT: Mr. Brown, were you familiar 

35 with Mr. Stumpf’s voice? : " V 

THE WITNESS: Yes, sir. ' 

THE COURT: You have heard him speak on a num¬ 
ber of occasions? - < * 

THE WITNESS: Yes, sir. ’ ‘ • 
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'i THE COUBT: Did yon, prior to October 5t ) . 

^ TJtUKj WITNESS^ Yes, ; sir.- : '--. ,r > 

THE COURT: When yon spoke to hi-m over the tele¬ 
phone on October 7 or 8, did yon recognize his voice!^ 
THE WITNESS:' Yes, sir. >It was Mr. Stumpf that 
T talked withy " > ir ».* ii ■*V\ 

cTHjfi COURT:*' Beg " : c x,nv,.J.$ 

THE WITNESS^ It wasMr; Stnmpf that 1 talked 
with.* it; j:;> 'vi i'Jri r . ir ‘ V.’> p j v.\$J*' r ‘ *;m ■ Wirr'tK-rt,' V: ?f 
THE COURT: I say, did yon recognize his voice!" 1 
THE WITNESS: Yes, siri- : tr f. ^ j WRI¬ 
THE COURT: Where did yon call him! 

’ THE WITNESS: I called him at the home of his 
father-in-law. It is on the corner of ‘Talley Street and 
Pulaski ^StreetI referred ^ to i it ^ih^my'direct examine 
tion as Valley Street - 1 ;r 

THE COURT: In Pulaski,' Vugiii&f rTST’#*}-ZHT^ 

. THE WITNESS* Yes^sir^.*' K 
'*THE COURT: Any questions! ;; r ^ -h** 

tRYMB/BTJCEXEY^’ “z -t-s* *Ji -mrif finis/ 

Q Do yon have any memorandum of any kind 
36 of the call yon made in your office work! A 'The 

3i c^ac!Tn!^-fen r :?; 

Q As of the date, I am speaking of. A No, sir, not 
a memorandum. j If^I might have/ permission of the 
Court, I believe I can explain so everyone will under¬ 
stand perhaps a little better; •" M*?:- 
THE COURT: It makes no difference whether every¬ 
one understands.- 1 It is important for the Court to under¬ 
stand. * ,V\v :7i 

MB. BUCKLEY: I don’t know what 'ie is trying 
to say. ’ tttDJXPp.Spf-*; 

_ THE COURT: " Well, the Court will permit him to 
make the statement. \ 

MR. BUCKLEY: I asked him if he had any memo- 

randum td:didw^ date. : >-^^ ***-«tf nT>p$ ■ 

*:> ;. V: i .* • *: '"i .> v,.,’*;* T*.*> 'j."*:n 
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THE COURT; The witness wishes to explain, I take 
it, why he remembers that particular date. I shall be 
glad to have the witness so explain. 

THE WITNESS: Mr. Stnmpf had given me the 
name of Mr. William Riordon to write to on October 5. 
I wrote that letter on the 5th, a copy of which I have. 
After thinking abont the matter, I decided it might be 
better to call Mr. Riordon on the phone, and ask him 
if he had received my letter, and wonld accept an order 
for this money in question. 

I called Mr. Stnmpf and asked him what he thought 
about calling Mr. Riordon on the phone. 

MR. BUCKLEY: Were you representing Mr. Stnmpf 
at this time? 

37 THE WITNESS: I was representing his cred¬ 
itors. 

THE COURT: His creditors? 

THE WITNESS: His creditors. 

Mr. Stnmpf told me Mr. Riordon did not have a phone 
and there would be no way of reaching him in that 
manner. 

THE COURT: What date was that? 

THE WITNESS: That was in the same week, about 
three days after I wrote the letter. 

THE COURT: When did you write the letter? 

THE WITNESS: On October 5. 

MR. BUCKLEY: That would have been dh Saturday, 
then, or Sunday? 

THE WITNESS: To the best of my recollection it 
was on Saturday, that same week. 

THE COURT: Any further questions? 

MR. O’LEARY: None, sir. 

- MR. BUCKLEY: No, if your Honor please. 

THE COURT: Step down. 

(The witness was excused.) 

THE COURT: Does counsel care to be heard? 
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MR. BUCKLEY: I still say that the indictment here 
is defective in not giving the defendant—they say it was 
either the 6th or the 7th, now. The defendant says he 
was not there; his wife testified they both left there 
on the 5th and did not return until the 13th. 

38 This gentleman comes here and says that he 
was in his office on the 5th, which the petitioner 

says he was, he was in his office, but he says he left that 
night and did not reutrn until the 13th, to be there for 
his daughter’s birthday, which was on the 14th. He and' 
his wife both testified to that 
I don’t want to say that anyone is mistaken in their 
dates, but it is very easy in referring to phone calls not 
only two weeks or three weeks back, but coming to this 
being April and this phone call was made last October, 
how this gentleman—and I don’t say that he is deliber¬ 
ately making a mistake, but on the other hand, I cer¬ 
tainly do not think and I have reason to believe that 
what Mr. and Mrs. Stumpf were saying here with respect 
to visiting Washington and remaining here until the 
time to go back for their daughter’s birthday, I think 
that Mr. Brown may have talked to Mr. Stumpf, as he 
said he did, but I do not think it happened on the day 
he says it did. It may have happened the following 
week. ' •/ \ •• ,.r ' 

I say this indictment is defective in not informing the 
defendant of what date the offense is alleged to have 
been committed. ! * T'- 

They may say the 6th, they may say the 7th, but I 
see the check itself is marked paid on the 10th by the 
bank’s stamp through it, a perforated stamp on the 
10th. . ; ’ J :- V o.'Vr.*' 

The defendant says he gave it to *>ne of has 

39 employees whose name does not even appear on 
here, on the 5th, before he left town. 

I certainly say this indictment does not apprise this 
man of the rights that it should in order for him to put 





on sufficient evidence as to where he was or when he was. 
in the State of Virginia. .7 . * 

THE COURT: Mr. O’Learyf 

MR. BUCKLEY: He should be there the day the- 

offense is committed. 

• • • • 

41 THE COURT: Mr. O’Leary, what do you say 
about Young against Matthews? That is the re-;, 
cent case in our Court of Appeals. 

42 Of course, if there is an inconsistency between 
a Court of Appeals decision and a Supreme Court : 

decision, I am bound by the Supreme Court decision, 
but I have always been curious about Young against 
Tvl atth cws» 

MR. BUCKLEY: Young versus Matthews cites Bit- 
tinger versus The Commissioner of Police, a Supreme 
Court decision, and here it is, sir. -7 -/ • 

(The case was handed up to the Court.) /. . V.:. 

THE COURT: Do you wish to comment on it, Mr* 
O’Leary? . 

MR. O’LEARY: Your Honor, I am not familiar with 
the case, but if it is as to the exact date set out in the 
indictment, I still think that this indictment, for the 
purpose of habeas corpus and extradition, is sufficient. 

All these matters, in my mind, are matters of defense 
to be set up in the State of Virginia. If he was not 
there, of course the alibis would alibi 
THE COURT: Well, I think those principles are well 
settled. 7 . • . . ;■!;.?> 

MR. BUCKLEY: Those cases there hold that they 
must show that the man was there at the time the 
offense was committed; the time the offense was com¬ 
mitted means the day it was committed. It means almost 
the hour. vC 7 ■ 
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no JodtKoSo:^ 3ft*! 1 v.o*r q .c>i 

lt THE COURT (Holtzoff, J»):\ This is a habeas corpus 
proceeding to review the validity of an extradition war¬ 
rant issued by the Chief Judge of this Court, requiring 
the surrender of the petitioner to the proper authorities 
of the State of •ytfgBnawv^sy^ m : 

-The petitioner is under indictment in the State of 
Virginia on a charge of forging a eheck and uttering it 
9i The petitienerraiaes dual questions: First, it disputes 
the validity of the indictment, m that: the indictment 
alleges that the offense was committed on the blank day 
of October, 1949, the blank not being filled in, and the 
exact date not being nam ed ' 

h i It is well settled, however, that in an extradition pro¬ 
ceeding or in a habeas corpus proceeding arising oof of 
an extradition matter, the technical sufficiency of the in¬ 
dictment may not be reviewed, provided the. indictment 
purports.to set forth an offense under the. laws ; of the! 
demanding State*s .$&? yih :ij?Y ;•' 

This test the present iadictmeat dearly meets. / 

1 The €©nrt is actually of the ophuon that the blank * 
in the indictment does not vitiate it, hot itlhi not neces¬ 
sary to determine this question, because it is. the- Wiew 
of the Court that the indictment is sufficient for extra¬ 
dition purposes in any event,since it purports! to charge 
\> ha r nn offense under the laws of the State of Virginia^ 
44 "Vjit The second objection raised is that there is not 


sufficient proof that the defe nda nt is a 
justice, to wit, that be was present in the demanding 
State ai -the time that the crime was alleged'to have 






tlK*t 


. .* . t , 

who was 


been committed /yiletr? 

i' >It is, of course, well settled that a person 
net in -the demanding State at the time of the com¬ 
mission of the crime cannot be & fu^tive from justice. 
Young v. Matthews, 84 Appeals J). 0^845. ; ! . 
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Under this indictment it would be possible for the 
prosecution to prove that the crime was committed on 
any day during October, 1949. Admittedly, the petitioner 
was in the State of Virginia during the first five days of 
October, and after October 13. But the demanding State 
has gone even further than that. It has been stated 
in this proceeding that the prosecution contends that the 
crime was committed on October 6. Evidence was offered 
to the effect that the petitioner was in Virginia to and 
including October 7 or 8. This evidence came from the 
lips of Mr. R. L Brown, a member of the Virginia Bar, 
who testified that he had a telephone conversation with 
the defendant at the home of the latter’s father-in-law 
in Pulaski, Virginia, either October 7 or 8. 

To be sure, this was denied by the petitioner and his 
wife. The Court is. however, impressed with the fact 
that Mr. Brown is a member of the Bar, and is a dis- 
interested witness. He impresses the Court as a gentle¬ 
man of probity. 

45 On the other hand, the defendant and his wife 
are naturally interested witnesses/ 

The Court accepts Mr. Brown’s testimony and will find 
that the defendant was in the State of Virginia on 
October 6. ;. * - / 

This being the situation, it is unnecessary to resort 
to the rule enunciated in South Carolina v. Bailey, 289 
United States 412 , 422, . in which it was stated that a 
defendant in an extradition proceeding should not be 
released on habeas corpus unless it appeared beyond a 
reasonable doubt that he was without the demanding 
State when the alleged offense was committed and could 
not be a fugitive from her justice. 

The petition is denied and the defendant is remanded 
to the custody of the marshal'for surrender to the proper 
authorities of the State of Virginia.. - /vr>' 

• • • • * ’ v \ * 
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THE COURT: Has he a defense! 
MR BUCKLEY: Certainly. / 


He 


THE COURT: What is his defense? 

MR BUCKLEY: He: never cashed this check, 
gave it to one of his employees when he left there. y> 
THE COURT: Well, yon mean he claimed somebody 
else raised.the check? ' •*. 'y: y : ‘ J 5 

MR BUCKLEY: Yes, sir; after it left his hands. 1 
THE COURT: Mr. Brown, have yon looked into that 
aspect of the matter! • : m;.! yk'yU 

MR BROWN: No, sir; I have not ,y.■ V : i/']0'V 
THE COURT: Well. ! think yon should, because 
there is a possibility that he might not have committed 
this offense under the facts that have been related here. 

MR. BROWN: If we are furnished with the name of 
a person to whom the check was given, we will be more y 
than glad to look into it. y y 

THE COURT : Now* I think that^is; *a very appropri- | 
ate suggestioa. y; 'y,-;'; • ■•X :; J 
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No. 10,714 

STATEMENT OF QUESTION PRESENTED 


The question is whether the petitioner is a “fugitive 
from justice” within the meaning of the Constitution and 
the laws of the United States, in view^of the fact that 
the indictment which accompanied the reuisition for peti¬ 
tioner’s arrest and surrender, merely alleged that the 

offenses were committed on the_of October, 

1949. 
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STATEMENT OF THE CASE 

This is an appeal from the order of the United States 
District Court for the District of Columbia, dismissing 
the petition for a writ of habeas corpus and discharging 
the writ issued thereon, and remanding the appellant 
(hereinafter called the petitioner) to the custody of the 
respondent, the United States Marshal in and for the 
District of Columbia (R. 55) under a warrant of arrest 
issued upon a requisition from the Governor of the State 
of Virginia, and designated as Requisition No. 988 (R. 
65). 

At the time of the extradition hearing before the Chief 
Judge, petitioner raised objections to the sufficiency of 
the indictment which accompanied the requisition papers 
here from the State of Virginia. The said indictment 
reads as follows: 

In the Circuit Court of Pulaski County, Virginia, Com¬ 
monwealth of Virginia, County of Pulaski, to wit, 

The Grand Jurors of the Commonwealth of Virginia, 
in and for the body of the County of Pulaski, and now 
attending the Circuit Court at the November term, 1949, 
upon their oaths, do present that Heinrich (Hank) 

Stumpf on the _ of October, 1949, in the said 

County of Pulaski did then and there unlawfully and 
feloniously forge a certain writing on paper, commonly 
called a check or warrant of the following tenor, purport 
and effect, 


Miller & Bradley 
Invoice 

Logs 112.34 

No. 5671 

i 

j 

Voucher Logs and Lumber 

i 

Abingdon, Va. 10/6/49. | 

Pay to the 

order of H. Stumpf $112.34 

One Twelve & 34/100-Dollars 

Payable thru 

Washington County National Bank 

Abingdon, Virginia By. A. M. Bradley 

and on the back thereof as follows: 

Hank Stumpf 

, i 

For deposit only 

i 

The Kroger Co. 

R-67 

Pulaski, Va. 

; 

to the prejudice of another’s rights, and with intent, then 
and there, unlawfully and feloniously to defraud, against 
the peace and dignity of the "Commonwealth. 

Second Count: 

. i 

And the Grand Jurors as aforesaid, upon their oath 
aforesaid do further present that the said Heinrich 

(Hank) Stumpf on the -of October, 1949, in 

the said County of Pulaski, then and there having in 
his possession a certain forged writing or paper, com¬ 
monly called a check or warrant, of the following tenor, 
purport and effect, to wit: did then and there in the 
County aforesaid, on the day and year aforesaid, the 
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said forged writing or paper as aforesaid, then and there 
unlawfully and feloniously utter arid attempt to employ 
as true, he, the said Heinrich (Hank) Stumpf then and 
there well knowing the said forged writing on paper, 
commonly called a check, to be then and there forged, to 
the prejudice of another’s right, with intent then and 
there, unlawfully and feloniously, to defraud, against the 
peace and dignity of the Commonwealth. Upon the evi¬ 
dence of A. Mack Bradley and other, witnesses sworn 
and sent to the G. Jury to give evidence. (R. 70-73) 
(Underscoring supplied) 

The petition (R. 51) alleges in substance that the peti¬ 
tioner is unlawfully restrained of his liberty by virtue 
of a warrant issued by the Chief Judge of the United 
States District Court for the District of Columbia upon 
a requisition by the Governor of the State of Virginia 
on the ground that the petitioner is a fugitive from jus¬ 
tice of that state, having committed the crime of forgery. 

The petitioner further alleges that under existing law 
he can not be surrendered to the State of Virginia in as 
much as he is not a fugitive from justice of that state and 
that he has committed no crime in the State of Virginia. 

The respondent made return and answer to the peti¬ 
tion for writ of habeas corpus, setting forth that the 
petitioner was in his custody by virtue of an order 
signed by the Chief Judge of the United States District 
Court for the District of Columbia. (R. 53). 

STATUTES INVOLVED 

Section 5278 of the Revised Statutes of the United 
States. 

“"When ever the executive authority of any State 
or Territory demands any person as a fugitive from 
justice, of the executive authority of any state or 

-. territory to which such person has fled, and produce 
* a copy of an indictment found or an affidavit made 



before a magistrate of any state or. territory, charg¬ 
ing the person demanded with having committed 
treason, felony, or other crime, certified as authentic 
by the governor or chief magistrate of the state or 
territory from whence the person so charged has fled, 
it shall be the duty of die executive authority of 
the state or territory to which such person has fled 
to cause him to be arrested and secured, and to cause 
notice of the arrest to be given to the executive au¬ 
thority making such demand or to the agent of such 
authority appointed to receive the fugitive, and to 
cause the fugitive to be delivered to such agent when 
he shall appear. If no such agent appears within 
six months from the time of the arrest the prisoner 
may be discharged. All costs or expenses incurred 
in the apprehending, securing, and transmitting such 
fugitive to the state or territory making such de¬ 
mand, shall be paid by such state or territory.” 

United States Constitution, Article 4, Section 2, Clause 2. 

“A person charged in any State with treason, fel¬ 
ony, or other crime, who shall flee from justice, and 
be found in another State, shall, on demand of the 
executive authority of the State, from which he fled, 
be delivered up, to be removed to the State having 
jurisdiction of the crime.” 

STATEMENT OF POINTS 

1. That the indictment accompanying the requisition 
for appellant is defective and will not sustain a demand 
for the surrender of appellant based thereon. Both 
counts of the indictment are defective because the date 
on which the alleged offenses were committed is left 
blank in the indictment. 

2. That the date of the alleged offenses having been 
left blank in the indictment, deprives the accused of his 
right to show upon habeas corpus, by competent evidence 
that he was not within the demanding state on the date 
the alleged offenses were committed, and therefore could 


not be a fugitive from justice within the meaning of the 
Constitution and laws of the United States. 

SUMMARY OF ARGUMENT 

L Omission of a specific date in an indictment in 
extradition proceeding denies to the petitioner the rights 
to which he is entitled under the Constitution and laws 
of the United States to show by competent and satisfac¬ 
tory evidence that he is not a fugitive from justice within 
the meaning of the Constitution and laws of the United 
States. 

2. That the failure to allege a specific date upon which 
the alleged offenses were committed deprives the accused 
of practically the only defense to the requisition, namely, 
that he was not within the demanding state at the time 
of the commission of the alleged offenses. 

ARGUMENT 

The failure of the demanding state to allege a specific 
date as to the time the offense is alleged to have been 
committed, deprives the accused of practically the only 
defense to the requisition, namely, that he was not 
within the demanding state at the time of the commission 
of the alleged crime. 

The Supreme Court of South Dakota, in the case of 
State ex. reL Haff v. ScJdachter, 111 N. W. 566, 567, said: 

“The executive warrant being in due form, on re¬ 
lator rests the burden of overcoming the prima facie 
case thereby established. This he contends has been 
accomplished because it appears from the record that 
he was not personally present in New York when the 
crime charged is alleged to have been committed. 
It will be assumed that actual personal presence in 
the demanding state at the time the offense was com- 
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mitted is essential to constitute a fugitive from jus¬ 
tice. The affidavit, which, for the purposes of this 
appeal, should be given the same effect as an indict¬ 
ment authenticated . by the demanding Governor, 
charges that the crime was committed on May 3, 
1906. As to whether relator was in New York on 
that day the evidence is conflicting, but counsel for 
the sheriff argue that it is immaterial whether he 
was or not because on the trial in that state the 
prosecution would be required to prove the commis¬ 
sion of the crime on the day alleged, and it clearly 
appears that relator was there for some time prior 
to April 15, 1906. On principle this argument seems 
to be sound, but it is not sustained by the Supreme 
Court of the United States. That court holds that 
where, in proceedings like this, there is no proof 
or offer of proof to show that the crime was in 
truth committed on some day other than that 
named in the indictment, or that the date there¬ 
in named was erroneously stated, it is sufficient 
for the party charged to show that he was not in the 
state at the time named in the indictment Hyatt v. 
New York, 188 U. S. 691, 23 Sup. Ct. 456, 47 L. Ed. 
657. In this proceeding no attempt was made to 
show when the crime was in truth committed, or that 
there was any error as to the date stated in the 
affidavit upon which the demand was founded, so 
the relator was simply required to establish the fact 
that he was not personally present in the demanding 
state on the date charged.” 

In the case of Biddmger v. Commissioner of Police, 
245 U. S. 123, 134-5, the Court stated as follows: 

‘ 1 The scope and limits of the hearing on habeas 
corpus in such cases has not been, perhaps it should 
not be, determined with precision. Doubt as to the 
jurisdiction of the courts to review at all the execu¬ 
tive conclusion that the person accused is a fugitive 
from justice has more than once been started m the 
decisions of this court (citing cases); but the ques¬ 
tion not being necessary for the disposition of the 
cases in which it is touched upon, as it is not in this, 
it is left undecided. This much, however, the deci¬ 
sions of this court make clear: that the proceeding 


i 


8 


is a summary one, to be kept within narrow bounds, 
not less for the protection of the liberty of the citizen 
than in the public interest; that when the extradi¬ 
tion papers required by the statute are in the proper 
form the only evidence sanctioned by this court as 
admissible on such a hearing is such as tends to 
prove that the accused was not in the demanding 
state at the time the crime is alleged to have been 
committed; and, frequently and emphatically, that 
defenses can not be entertained on such a hearing, 
but must be referred for investigation to the trial 
of the case in the courts of the demanding State.” 

In the matter of the application of Shoemaker f 25 Cal. 
App. 551, 566, the court held that: 

“It is true, as a general proposition, that upon 
the trial of one charged with crime it is not required 
that the prosecution shall prove, in order to sustain 
a conviction, that such crime was committed at the 
precise date specified in the indictment. The general 
i rule at the trial is that, although the crime may be 
alleged to have been committed on a specific date, 
proof that the crime was committed on some date 
within the period beyond which the prosecution of 
one charged with the crime would be barred by the 
statute of limi tations, would be sufficient and a con¬ 
viction upon such proof, so far as that fact was con¬ 
cerned, properly upheld But there is no analogy 

- between proposition and the one here, where, to 
constitute petitioner a fugitive from justice, it is in¬ 
dispensably necessary to show that the person whose 
extradition is sought was in the demanding state at 
the exact time of the commission of the offense with 
which he is here charged As is said in the case of 
Hyatt v. New York ex rel. Corkran, 188 U. S. 691, 
(47 L. Ed 657, 23 Sup. Ct. Re. 456), “That the 
prosecution on the trial of such an indictment need 
not prove with exactness the commission of the crime 
at the very time alleged in the indictment is imma¬ 
terial. The indictments in this case named certain 
dates as the times when the crimes were committed, 
and where in a proceeding like this there is no prof, 
or offer of proof, to show that the crimes were in 
truth committed on some other day than those named 
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in the indictments, and that the dates therein named 
were erroneonsly stated, it is sufficient for the party- 
charged to show that he was not in the state at the 
times named in the indictments; and when those 
facts are proved so that there is no dispute in regard 
to them, and there is no claim of any error in the 
dates named in the indictments, the facts so proved 
are sufficient to show that the person was not in the 
state when the crimes were, if ever, committed. . . . 
It is difficult to see how a person can be said to 
have fled from the state in which he is charged to 
have committed some act amounting to a crime 
against that state, when in fact he was not within 
„ the state at the time the act is said to have been 
committed. How can a person flee from a place that 
he was not in? He could avoid a place that he had 
not been in; he could omit to go to it; but how can 
it be said with accuracy that he has fled from a place 
in which he had not been present? This neither a 
narrow, nor, as we think, an incorrect, interpretation 
of the statute. It has been in existence since 1793, 
and we have found no case decided by this court 
wherein it has been held that the statute covered a 
case where the party was not in the state at the 
time when the act is alleged to have been committed. 
We think the plain meaning of the act requires such 
presence, and that it was not intended to include, as 
a fugitive from the justice of the state, one who had 
v not been in the state at the time when, if ever, the 
offense was committed, and who had not, therefore, 

■ in fact fled therefrom.” 

In Com. ex reL Evans v. Woolridge (1910) 20 Pa. l)ist 
R. 417, where it appeared that the requisition for the 
extradition of an accused person was accompanied by a 
copy of nineteen indictments charging the accused 
with having sold intoxicating liquors to minors, the in¬ 
dictments failing to state the day of the month, the 
month, or the year in which the alleged crimes were com¬ 
mitted, the court, in discharging the accused upon a writ 
of habeas corpus, held that in view of the fact that there 
must be sufficient facts on the face of the requisition 
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papers to satisfy the jurisdictional requirement that the 
person demanded is a fugitive from justice, that such 
jurisdictional fact was not disclosed upon the face of 
the papers in this case, and that moreover, the failure 
to allege a date deprived the accused of practically the 
only defense to the requisition, namely, that he was not 
within the demanding state at the time of the commission 
of the alleged crime. 

In the case of BuckUmd v. Com., 8 Leigh (35 Va.) 732, 
the court held: that where an indictment for passing a 
counterfeit note charges that the prisoner, on a particu¬ 
lar day, at the county of M. and within the jurisdiction 
of the court, being possessed of the note, feloniously did 
pass the same, well knowing it to be counterfeit at the 
time he passed it, the time and place of passing the note 
and of the scienter are set forth with sufficient certainty. 

1 At page 9 in the appellee’s brief filed in this Court 
by the Government in the case of Blevins v. Snyder, 57 
App. D. C. 300, the following was stated: 

“The date of an indictment contained in requisi¬ 
tion papers is of importance only when there is 
raised, under the heading of fugitivity, the question 
of the presence of the defendant in the demanding 
State at the time the alleged offense is laid. But as no 
such question is presented here, the objection as to 
the time element in the indictment runs simply to 
its technical sufficiency as a pleading and is not cog¬ 
nizable save in the court of the demanding State.” 
(A copy of this brief is available in the Bar Asso¬ 
ciation Library in Volume 371 of Records and Briefs, 
Court of Appeals, D. C.) 

In the case of Johnson v. Matthews, 86 U. S. App. 
D. C. 376, 378, this Court said: 

“Habeas Corpus is the proper process for testing 
the validity of the arrest and detention by the au¬ 
thorities of the asylum state for extradition pur- 
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poses. But a petition for a writ for that purpose 
tests only that detention; it does not test the validity 
of the original or the contemplated incarceration in 
tiie demanding state. The Supreme Court has estab¬ 
lished the scope of the extradition inquiry and the 
issues which are presented by it. The state cases 
and other federal court cases upon the subject are 
myriad. In essence the rule is that the court may 
determine whether a crime has been charged vn the 
demanding state, whether the fugitive in custody is 
the person so charged , and whether the fugitive uxds 
in the demanding state at the time the alleged crime 
was committed.** (Italics supplied) 

In Re Rovnianek, 41 Nev. 141, 168 Pac. 327, an indict¬ 
ment attempting to charge a violation of a statute of 
the demanding state making any banker, broker, or offi¬ 
cer of a bank who should receive money from a depositor 
with knowledge that he or the bank was at the time in¬ 
solvent, guilty of embezzlement, was held fatally defec¬ 
tive as a basis for the extradition of an officer of a 
certain private bank, when it failed to allege the names 
of the individuals who composed the bank and their in¬ 
solvency. The court interprets the decision in Pierce v. 
Creecy , 210 U. S. 387, 52 L. ed. 1113, 28 S. Ct. 714, as 
holding that the indictment or other paper setting forth 
the charge of crime for which extradition is demanded 
would be deemed insufficient in habeas corpus unless every 
element of the crime sought to be charged were alleged. 
The court says: 

“Certainly no one can be substantially charged 
with a crime unless every element of the crime is 
stated.” 

As, under the constitutional and statutory provisions 
for the extradition of criminals, a person must be a fugi¬ 
tive from justice in order to be subject to rendition, and, 
in order to be a fugitive from justice, such person must 
have been in the demanding state at the time of the 
commission of the crime, it would seem logical that a 
person whose extradition is sought should be allowed to 
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prove absence from the demanding state at the time of 
the commission of the alleged offense, as a fact defeating 
the jurisdiction of the asylum, state to extradite him. 
(Underscoring supplied) 

In the case of Ex parte Slanson, (C. C. Va.) 73 Fed. 
666, 667, the court said: 

“The laws provide for no hearing to the alleged 
fugitive before the executives of the two states, and 
seems to recognize the fact that he has no redress 
except in this writ of high privilege,—this writ of 
habeas corpus. 

“Slanson is here clothed by law with the right to 
show why he should not be taken away from his wife 
and children and his home in Petersburg, to the dis¬ 
tant state of Tennessee, and there be tried on the 
vague charge, upon merely individual affidavit, of 
‘fraudulent appropriation of money’. He has a right 
to show here that he has not committed the crime of 
a ‘fraudulent appropriation of money’, and he has a 
right to show, moreover, the animus of the person who 
has instituted this proceeding.” • • • 

“I have thus dealt with the facts in the case. The 
prisoner ought to be discharged on technical grounds 
also. The law in such proceedings requires that the 
charge shall be substantially set forth in the papers 
filed. In these papers there is no crime substantially 
set forth. There is merely a reference to a criminal 
statute, itself not identified by the reference. Merely 
to refer to a class of criminal acts is not to charge a 
specific crime. This is all that has been done in this 
affidavit Nor does the affidavit set out important 
elements of this statutory offense. The warrant is 
vague, and does not inform the prisoner of the char¬ 
acter of the crime , nor the time , place, or circumstances 
of its commission, of which every prisoner is entitled 
to be advised. 

George W. Slanson must be discharged from cus¬ 
tody.” (Underscoring supplied) 

Laws enacted by a State for the prosecution -of trials 
within its own borders are well recognized as being within 
the sovereign right of a state; and it is equally true that 
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a state may enact a law declaring an act committed out¬ 
side its border a crime against the state. But, neverthe¬ 
less, such laws do not in any way change or alter the re¬ 
quirements of the Constitution and Federal Statutes that 
one must be a fugitive (that is to say, personally present 

in the demanding state on the date and at the time of 
the commission of the alleged offense as charged in the 
indictment) before he can be extradited, under the Fed¬ 
eral law, as distinguished from any state laws on the 
subject 

Hyatt v. Corkram, 188 U.S., 712 

CONCLUSION 

For the reasons stated, the judgment below should be 
reversed, and the cause remanded with directions to dis¬ 
charge petitioner. 

Respectfully submitted, 

M. Edwabd Buckley, Jb., 

406 Fifth Street, N. W. 
Washington, D. C. 

Attorney for Appellant 
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QUESTION PRESENTED 

In the appellee’s opinion the question presented is: 

Whether in a habeas corpus proceeding attacking the 
legality of a surrender order, an alleged fugitive from jus¬ 
tice is entitled to release on a showing that the indictment 
in the extradition papers charged commission of the cyime 
“on the — day of October, 1949”, where the fugitive is 
apprised that the demanding state’s claim is in fact limited 
to October 6, 1949, and the fugitive fails to show that he 
was not in the demanding state at that time. 
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v. 

W. Bruce Matthews, appellee 

APPEAL FROM THE UNITED STATES DISTBICT COURT FOR 
THE DISTRICT OF COLUMBIA 

% 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

The grand jury of Pulaski County, Virginia, on November 
14,1949, returned an indictment in two counts charging the 
appellant, Stumpf, with (1) forging a check 1 and (2) 
uttering and attempting to employ as true the forged check. 
(J.A. 9,10) In a formal requisition of February 27,1950, the 
Governor of Virginia, reciting that Stumpf stood charged 
with the crime of forgery and had fled from justice in the 
state of Virginia, requested that the District of Columbia 
deliver Stumpf to the Virginia authorities. A copy of the 
indictment was annexed to the requisition. (JJL 6) The 
Chief Judge of the United States District Court for the 
District of Columbia, after a hearing, ordered that Stumpf 

1 The alleged forgery consisted in altering a check in which 
Stumpf was payee by changing $12.34 to $112.34. (JA. 13.) 

( 1 ) 
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be surrendered to the Virginia authorities “to be conveyed 
to Pulaski County to answer the charge of forgery set forth 
in said requisition. ” (R. 78) 

Thereafter Stumpf filed in the District Court a petition 
for a writ of habeas corpus, seeking to test the legality of 
his detention under the order to surrender, contending that 
he could establish by competent evidence that he was not 
a fugitive from justice, and alleging that he had committed 
no crime in the state of Virginia. The United States 
Marshal’s (appellee) answer to the petition alleged that 
appellant was held under the surrender order of the Chief 
Judge. 

At the hearing on the writ of habeas corpus Stumpf’s 
counsel pointed out that the indictment alleged commission 
of the crime “on the — day of October, 1949,” and claimed 
that this deprived Stumpf of the opportunity to prove that 
he was not in Virginia at the time of the commission of the 
crime. In response to the trial court’s inquiry about the 
state of Virginia’s contention as to when the forgery was 
in fact committed, it was brought out that the Virginia au¬ 
thorities contended that the omitted date in the indictment 
was the 6th of October, 1949. (J.A. 29) Stumpf expressed 
no surprise at being confronted with this specific date nor 
did he ask for a continuance. 

The appellant’s counsel in a statement to the court ad¬ 
mitted that Stumpf had been in Virginia at times during 
October 1949, that he had endorsed the check and had given 
it to a third party. He denied that Stumpf had given the 
check to the Kroger Company. He further stated that it 
was the defendant’s contention that he was not in Pulaski 
from the time the check left his hands until it reached the 
bank. (JJL 25) Stumpf’s wife testified that she and 
Stumpf left Pulaski at 11:00 p.m. on the night of October 
5, 1949, and returned there on the 13th of October, 1949. 
(JA. 26, 27) Stumpf testified that he had given the check 
to one of his employees and admitted that the signature on 
the reverse of the check was his (Stumpf’s). He said that 
this transfer had occurred on the 5th of October. He ad¬ 
mitted, however, that the check itself was dated the 6th 
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of October. (R. 30) Stnmpf testified that he and his wife 
left Pulaski at 11:00 on the night of October 5, 1949 and 
came to Washington, arriving here on October 6, 1949 at 
5:30 a.m., returning to Pulaski on October 13,1949. (R. 31, 
J.A. 28) R. L Brown, an attorney from Pulaski, testified 
that Stumpf had been in Brown’s office on October 5, 1949. 
Brown also stated that he had a telephone conversation with 
Stumpf two or three days later. (J.A. 19) 

The trial court found as a fact that appellant was in the 
state of Virginia on October 6,1949, the date on which the 
Virginia prosecuting authorities contended that the crime 
was committed. The court thereupon discharged the writ 
of habeas corpus, dismissed the petition for the writ, and 
remanded Stumpf to custody. (J.A. 4) By order of the 
District Court Stumpf has been allowed to remain free on 
bond pending appeal. 

STATUTES INVOLVED 

Constitution of the United States, Article IV, Section 2, 
Paragraph 2: 

A Person Charged in any State with Treason, Fel¬ 
ony, or other Crime, who shall flee from Justice, and be 
found in another State, shall on Demand of the execu¬ 
tive Authority of the State from which he fled, be de¬ 
livered up, to be removed to the State having Jurisdic¬ 
tion of the Crime. 

18 U.S.C. 3182. Fugitives from State or Territory to 
State, District or Territory: 

Whenever the executive authority of any State or 
Territory demands any person as a fugitive from jus¬ 
tice, of the executive authority of any State, District 
or Territory to which such person has fled, and pro¬ 
duces a copy of an indictment found or an affidavit 
made before a magistrate of any State or Territory, 
charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic 
by the governor or chief magistrate of the State or 
Territory from whence the person so charged has fled, 
the executive authority of the State, District or Terri¬ 
tory to which such person has fled shall cause him to be 
arrested and secured, and notify the executive author- 
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ity making such demand, or the agent of such author¬ 
ity appointed to receive the fugitive, and shall cause 
the fugitive to be delivered to such agent when he shall 
appear. If no such agent appears within thirty days 
from the time of the arrest, the prisoner may be dis¬ 
charged. 

Title 23 of D. C. Code (1940 ed.), Section 401 provides: 

In all cases where the laws of the United States pro¬ 
vides that fugitives from justice shall be delivered up, 
the Chief Judge of the United States District Court for 
the District of Columbia shall cause to be apprehended 
and delivered up such fugitive from justice who shall - 
be found within the District, in the same manner and 
under the same regulations as the executive authorities 
of the several States are required to do by the provi¬ 
sions of sections 5278 and 5279, title 66, of the Revised 
Statutes of the United States, “Extradition” (U.S.C. 
title 18, $§ 662, 663), and all executive and judicial of¬ 
ficers are required to obey the lawful precepts or other 
process issued for that purpose, and to aid and assist 
in such delivery. 

SUMMARY OF ARGUMENT 

I 

Under the law of 'Virginia, the demanding state, this is a 
valid indictment. The Virginia statute specifically provides 
that omission of the time when an offense was committed. 
does not render an indictment invalid. 

n 

* • 

When the appellant made his claim that the indictment’s 
omission of the date in October, 1949, when the crime was 
supposedly committed prevented his presenting a defense 
on the question of fugitivity, it was proper for the demand¬ 
ing state to limit its claim to one that the forgery occurred 
on October 6, 1949. Appellant did not claim surprise or 
ask for a continuance. When he failed to show he was not 
in Virginia at the time of the alleged forgery, his release 
via a writ of habeas corpus was properly denied him. • 
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ARGUMENT 





This Indictment Is Valid Under the Law of Virginia, the 

Demanding State 


The indictment in this case is valid under the law of 
Virginia, where the criminal proceeding should be tried. 
By statute in that state omission of the date in an indict¬ 
ment is not error. Virginia Code (1950), $19-146: “No 
indictment or other accusation shall be quashed or deemed 
invalid... for omitting to state, or stating imperfectly, the 
time at which the offense was committed when time is not 
the essence of the offense...” Such has been the law there 
for over one hundred years. See Title 55, $ 11, Va. Code 
(1849), and Savage v. Commonwealth, 84 Va. 852 (1888) 
(where the indictment charged commission of the offense 

“on the-day of March, 1887). See also Pearce v. Texas, 

155 XJ.S. 311 (1894), where the Supreme Court in an extra¬ 
dition case overruled a contention that “the indictments 

m 

were wholly void in that no time or place were laid therein ,, ; 
and Blevins v. Snyder, 57 App. D.C 300,22 F. 2d 876 (1927), 
where this court upheld extradition on an undated indict¬ 
ment, as follows: “The grand jury of said county charged 
that, before the finding of this indictment James Blevins 
unlawfully and with malice aforethought did assault 'Wil¬ 
liam J. Dorroh with the intent to murder him .. .” 

n 


Appellant Was Not Prejudiced Because the Indictment Alleged 
Commission of the Crime “on the — Day of October, 1949.” 
He Was Afforded Ample Opportunity to Meet Virginia’s 
Claim That the Check Was Forged on October 6, 1949. 
When He Failed to Show He'Was Not in Virginia at lint 
Time, It Was Proper to Order CDs Return to That State. 

■' • ■ -•••, ( .*•* • f 1 ■ 

The sole argument made by appellant on appeal is that 
omission in the indictment of a specific date on which the 
forgery allegedly was committed deprived him of the oppor¬ 
tunity to show that he was not a fugitive from justice. 



From that appellant argues that these proceedings have 
been a nullity and that he should be released. That argu¬ 
ment, however, ignores the fact that in this case the appel¬ 
lant was not deprived of any opportunity for presenting a 
defense. The demanding state’s claim was narrowed to one 
that the crime was committed on October 6,1949. Appel¬ 
lant does not now deny that, nor did he express any indi¬ 
cation of surprise or ask for a continuance in which to 
meet this claim of a specific time. 

The case then amounts to the question whether the omis¬ 
sion in the indictment, so far as it concerns a defense to 
fugitivity, was a fatal defect or one which could be cured 
by supplying the time at which the crime supposedly took 
place. It is the government’s contention that when an in¬ 
dictment states the time of an offense inaccurately or with 
insufficient precision, the demanding state may properly in¬ 
form the accused as to its claim when the crime took place 
in fact. In the absence of any showing of surprise or preju¬ 
dice it then becomes the accused’s duty to show that he was 
not in the demanding state at that time. 

Fugitivity “is a question of fact, which the governor, 
upon whom the demand is made, must decide upon such 
evidence as is satisfactory to him. Strict common-law evi¬ 
dence is not necessary. The statute does not provide for 
the particular kind of evidence to be produced before him, 
nor how it shall be authenticated, but it must at least be 
evidence which is satisfactory to the governor . . . The 
issuing of the warrant by him, with or without a recital 
therein that the person demanded is a fugitive from justice, 
must be regarded as sufficient to justify the removal, until 
the presumption in favor of the legality and regularity 
of the warrant is overthrown by contrary proof in a legal 
proceeding to review the action of the governor.” Munsey 
v. Clough, 196 U.S. 364, 372 (1905). (Emphasis added.) 

In United States v. Meyering, 54 F. 2d 621 (7th Cir. 
1931), cert, denied 286 U.S. 542, also an extradition case, 
the affidavit in the requisition papers charged the appellant 
with the commission of a murder on October 5,1931. How¬ 
ever, at the habeas corpus hearing the evidence showed that 
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in fact the murder was committed nineyears earlier“on 
the second Saturday of August, 1922” and that'appellant 
was in the demanding state at that time.The court’s opin- - 
ion in that case well states the Government’s position here. 

* ‘Counsel’s lament over the great hardship to; appellant 
through being required, without opportunity for prepaid 
tion, to meet the change of date which the evidence at the 
hearing first brought into the proceeding is wholly without ■ 
basis in the absence of anything in the record to indicate 
surprise at the disclosure, or the slightest effort to secure 
reasonable time in which to meet it. It is scarcely conceive 
able that any court if asked would, under the circumstances, 
have denied him the opportunity^” 54 F. 2d at 622-623. 

Furthermore, the Supreme Court in Hyatt v. New York 
ex ret. Corkran, 188 U.S. 691 (1903), anticipated that situa¬ 
tions such as this might arise and suggested the procedure 
followed here. “In the case before ns it is conceded that 
the relator was not in the state at the various times when 
it is alleged in the indictments the crimes were committed, 
nor until eight days after the time when the last one is al¬ 
leged to have been committed. That the prosecution on 
the trial of such an indictment need not prove with exact- ; 
ness the commission of the crime at the very time alleged 

in the indictment is immaterial The indictments in this 

\ _ - ... _ 

case named certain dates as the times when the crimes were 
committed, and where in a proceeding like this there is no 
proof, or offer of proof, to show that the crimes were in 
truth committed on some other day than those named in the 
indictments, and that the dates therein named were errone¬ 
ously stated, it is sufficient for the party charged to show 
that he was not in the state at the times named inih&indibt? . 
ments; and when those facts are proved so that there, is no 
dispute in regard to them, and there is no claim of any. error 
in the dates named in the indictments, the facts so proved 
are sufficient to show that the person was notin the state 
when the crimes were, if ever.committed.”, 188 U-S. at TlL 
(Emphasis added.). . . --v* fVa* r-*T w. ? -iI, .;4 dnhst-oc'-. ^ 

v This Court, likewise, in Hayes v. Palmer, 21 App. 3XC.45& 
(1903), indicated the course that was followed here; r “ We 
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think it was his duty to meet the prima facie case of the 
State by proof showing with precision of statement the date 
of his departure from Maryland. Had he done so, it would 
have devolved upon the State to show that he was a fugitive 
from justice by producing evidence that he was in the State 
at the time charged in the indictment, or to prove that said 
date had been erroneously charged and could be carried back 
to the necessary time . Until the discharge of the burden im- 
' posed upon him by the prima fade case of the State, through 
the presentment of a distinctly traversable issue, the latter 
ought not to be called upon to reply.” 21 App. D.C. at 461, 
462. (Emphasis added.) 

1 It is apparent that appellant’s argument that he was 
1 deprived of an opportunity to present his defense as to 
fugitivity does not survive an examination of the facts of 
this case. While the indictment did charge simply that 

appellant forged the check on ‘‘the-day of October, 

1 1949,” Virginia’s claim as to the time of commission of the 
crime was narrowed at the hearing to October 6,1949. Ap- 
' pellant’s claim of prejudice in the hypothetical case where 
such a disclosure is not made is a feigned issue. Presenta¬ 
tion of the real issue in this case was in accordance with 
Hyatt v. New York, supra; Hayes v. Palmer, supra; and 
United States v. Meyering, supra. That issue was correctly 
decided against Stumpf. 

As far as it relates to a contention that the crime was com¬ 
mitted on October 6, 1949, appellant does not attack the 
trial court’s finding that he was in Virginia at that time, i.e>, 
that he is a fugitive from justice. 2 “Whether or not a per¬ 
son is ... a fugitive from justice is a question of fact And 
in a habeas corpus proceeding questioning the legality of 
detention for extradition the fact alone that a rendition 
warrant has been issued by the governor of the asylum 

2 In this regard see the opinion of Justice Holmes in Strassheim 
v. Daily, 221 U.S. 280 (1911): “We have given more attention to 
' the question of time than it is entitled to, because of the seeming 
exactness of the evidence. But a shorter and sufficient answer is to 
repeat that the case is not to be tried on habeas corpus, and that 
when, as here, it appears that the prisoner was in the state in the 
neighborhood of the time alleged it is enough ” Ibid, at 285-6. 
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state makes a prima facie case of fugitivity, which unless 
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sustain detention... A mere conflict of evidence is not suf&r f ; f 
cient to warrant discharge.^'iJSee. Won Sing v. Cottone, .- v f t-V: f 
74 App. D.C. 374,377,123 F. 2d 169,172 <1^1). j Here tiw :S; 
prima facie case of fugitivity was not overturned by the | \ 

appellant’s evidence. To the contrary, all the evidence at ; v 
the hearing was consistent with the judge’s finding that ap- |,; *f; 

pellant was in Virginia on October 6,1949. Stumpf’s own .'■•/.'v, 

evidence was not that he was not in Virginia on October 6, ! 

1949, hut simply that he left Pulaski on October 5, 1949, ' 11 
to come to Washington* and arrived here at 5:30 the mom- f f - fer 


ing of the 6th. Pulaski is in the southwest sector of Vir- 




trict of Columbia.’ Hence, from Stumpf’s own evidence 
it is a reasonable inference that on October 6 he was still in 
Virginia. Moreover, the trial judge, oh the basis of Brown’s 
testimony that he had talked with Stumpf in Pulaski on the 
7th or 8th of October, 1949, was entitled to, and did, dis¬ 
believe Stumpf’s story that he had even made the trip at all. 
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States, 267 UB. 132, 160 (1925). 
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CONCLUSION 

Appellant has suffered no prejudice because the indict¬ 
ment failed to inform him of the particular day in October 
1949 on which he allegedly forged the check. It was proper 
to show that the demanding state’s claim was one that the 
forgery occurred on October 6, 1949. Since the appellant 
failed to show that he was not in Virginia at that time, he 
should now be returned there to stand trial on the indictment 
of the grand jury. 

Wherefore the appellee submits that the judgment of the 
District Court should be affirmed. 

Geobgb Morris Fat, 

United States Attorney, 

y *; 

.,7 V/ # Joseph M. Howard, 

Z ' C ^ ' Joseph F. Goetten, 

^ * * v Assistant United States Attorneys. 
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